































学校编码：10384                                     分类号_______密级 ______  






硕 士 学 位 论 文 
 
激情犯的罪与罚研究 




指导教师姓名： 陈 晓 明 教 授  
专 业 名 称： 刑 法 学  
论文提交日期： 2 0 1 2 年  4  月  
论文答辩时间： 2 0 1 2 年    月  
学位授予日期： 2 0 1 2 年    月  
 
答辩委员会主席：           
评    阅    人：            
 


































































































































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的




























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 





                             声明人（签名）： 





















































With the development of society, the crime of passion has appeared in real 
life more and more frequently, and been viewed as the  theoretical basis for 
lenient punishment of a crime. However, in our country,  because of lacking 
systematic theoretical study and clear legal rules, there are ambiguit ies in the 
public understanding on crime of passion. So in this article, by learning from 
foreign legis lative situat ion and theoretical study, combined with domestic 
research results, and based on the basic theory of Crimina l Law,  the relate 
discusses has been sorted out and analyzed, so as to contribute to the 
improvement of theoretical study as well as legislative and judicial work. 
In addition to the preface and conclusion,  this article consists of four 
chapters: 
The first chapter introduces its origin of Crimina l Law and the current 
crimina l legis lation, and has an analysis on the constituent elements and the 
change and controversy of its nature, with the legis lat ive history of crime of 
passion as a clue. 
The second chapter analyzes the criminal responsibility according to the 
ability state and sin form of the passionate crimina l. Unlike the simple identify 
on the ability state and sin form, this chapter describes them in detail combined 
with the related theory. 
The third chapter focuses on the penalty of passionate crimina l, that is, the 
penalty princ iple and theoretical basis of lenient punishment. In the chapter, the 
author discusses in detail the different positions of both theory academia and 
crimina l legis lat ion on the passionate criminal punishment, and further analyzes 
the relevant legislation and theoretical basis of the lenient punishment. 
In the fourth chapter, there are author’s proposals for the legis lat ion on 
crime of passion. It describes the attitudes and inadequacies of crimina l law and 














crime and punishment; it puts forward the value orientation, theoretical basis 
and proposals of legislat ion, hoping to be benefic ial to the legis lat ion of crime  
of passion.  
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都涉及到对激情犯罪的争论，然而 2010 年 10 月 20 日“药家鑫案”中辩护
律师关于激情犯罪的辩护再一次将人们的视线聚焦在激情犯罪上： 



















                                                 
① LAURIE J, TAYLOR. Provoked Reason in Men and Women: Heat-of-Passion Manslaughter and Imperfect  




































                                                 
① KEVIN, BENNARDO. of Ordinariness and Excuse: Heat-of-Passion and the Seven Deadly Sins  
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杀人的，处 10 年以下重惩役或 1 年以上 5 年以下监禁刑”。 
由此可见，虽然对激情犯罪进行刑事立法的国家采取的立法方式不同，
但是激情犯罪已经引起了大多数国家的关注并其刑法所明文认可。 
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